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HIV Criminalization in Canada

• Criminal charges for HIV non-disclosure

• More than 200 cases of people being charged 
for HIV non-disclosure in Canada

• Slight decrease in the number of cases in the 
past two years, but HIV criminalization 
continues
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Harms of HIV Criminalization

• Increases stigma and discrimination 
against people living with HIV

• Spreads misinformation about HIV

• Undermines public health initiatives

• Violates the human rights of people living 
with HIV
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Harms of HIV Criminalization

• Discriminatory dimensions to HIV 
prosecutions

• Persons from marginalized groups 
disproportionately affected

• In short: unjust, unscientific, undermines 
public health
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How the criminal law is used to 
address HIV nondisclosure 

• No HIV-specific law

• Federal Criminal Code, largely administered 
by provincial/territorial governments

• Judicial interpretation and application of 
general Criminal Code provisions

• “Aggravated sexual assault” seen most often
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HIV and the law of (sexual) assault

Supreme Court’s 1998 decision in
R. v. Cuerrier

• HIV non-disclosure amounts to fraud
invalidating consent to sex, thus transforming 
consensual sex into a sexual assault
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HIV and the law of (sexual) assault

2012 Mabior decision: a step backward

• Court considered almost any risk to pose a 
“realistic possibility of HIV transmission”

• Using a condom OR having a low viral load is not
sufficient to preclude criminal liability

• Only where a condom is used AND the HIV+ 
partner’s viral load is undetectable or “low” is 
there is no duty to disclose
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